ACCC/C/2008/32

WWF - Points in response to EC Aide Mémoire
1. In section I, the EC says that Art 6(1) concerns specific activities rather than measures of a general scope. But the decision to allocate the TAC concerned a specific activity – cod fishing – so the point does not help the EC here (whether or not it would be correct on different facts).
2. In section II, the EC says that activities covered by Article 1(b) should be of a “type and nature similar to” those covered by Article 1(a). But:

(1) There is no basis for that submission particularly given that Article 6(1)(a) applies to “decisions on whether to permit proposed activities” whereas Article 6(1)(b) applies to “decisions on proposed activities”. The latter is plainly (i) different, and (ii) wider, in scope. So (i) there is no basis to limit 6(1)(b) by reference to the terms of 6(1)(a), and (ii) Article 6(1)(b) is plainly capable of covering a wider range of matters.

(2) Even if the EC was right, then the activity here (cod fishing) was of a “type and nature” similar to those listed in Annex I (i.e. those covered by Article 6(1)(a)). That is because Annex I activities include (at paragraph 20) “Any activity not covered by paragraphs 1-19 above where public participation is provided for under an environmental impact assessment procedure in accordance with national legislation”. In the context of the EC, the EIA Directive (85/337/EC) is such a procedure. It provides for environmental impact assessment for (among other things) “intensive fish farming” (Annex II, paragraph 1(f)). So even if (which WWF does not accept) the “similar type and nature test” was correct, the activity here would be captured within Article 6(1)(b).
3. In section IV, the EC rejects the argument that Article 9(2) also applies to Article 7 decisions. It makes that point by drawing two distinctions between Articles 6 and 7: (i) Article 6 refers to “public concerned” whereas Article 7 refers to “public”, and (ii) Article 7 says that “the public who may participate shall be identified by the relevant public authority”, whereas Article 6 applies automatically. However:

(1) WWF fits the definition of “public concerned” in any event; and

(2) WWF had been identified here as “the public who may participate” by virtue of being appointed to the RAC.

So the distinctions identified by the EC make no difference here (whether or not they might make a difference on different facts).
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